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Guided tour

(O ET) @ An introduction to types of
business organisation

Learning objectives
jing this chapter \g main points:
of . nd

 the e
disadvantages;

organisations;

require;

of the use of relevant

= methods of financing the organisations and the securites a lender may

publicity req
public disclosure;

Abusiness can be run in what i called the private sector
of commerce and industry through any one of three
types of business organisation:

u The sole rader

e partnership.

= The company.

in terms of

the nature of other criminal offences which may b relevant to business,
such as fraud and insider dealing.

Project benchmarked to July 2011), the UK is currently
ranked seventh in the world and third place in Europe
for ease of doing business. It should also be noted that,
a few years ago, the UK was ranked fifth in the world
and first place in Europe (see BIS website). While it is
desirable to ensure that the regulatory environment is
and remains conducive {0 the starting and operating of

difference between types of business. An introduction
is provided below. The nature of each type of business
will be examined in Chapter 5 & (on sole traders and
partnerships) and Chapter 6 @ (on companies). Busi-
ness law, as a policy area, falls under the remit of the
Department for Business, Innovation and kills (BIS),
BIS s a creation afier the merger between BERR and the
Department for_Innovation, Universities and. Skills
(DIUS) in 2009, The key role of BIS s to build Britain’s
capabiliies to compete in the global economy’. It was
hoped that the merger and reorganisation would create
a regulatory environment that encourages ‘enterprise,
skilled people, innovation, and world-class science and
rescarch’. The importance of business to the UK econ
omy cannot be underestimated. According to the World

alocal company, e
ment is equally important.

Classification of business
oorganisations and liabi
of the proprietors

The private sector

The sole trader

“This means going it alone with a one-person business.
A sole trader owns ll the assets and takes all the profits
out of the business. However, a sole trader is liable for
the debts of the business to the extent of everything he

tobe
75

Part 2 Business organisations

Acreditor who is owed €750 or
eiton
tothe courtto make Fred.
Fred may
Normally before abarkruptcy order Afterthe Be unable to pay
be able to pay his reditors say 50pin  bankruptey present a soheme
the £in a scheme to discharge his debts o is credtors
He asks the court for Usea fast-track Then petiion
an interim order arrangement proceeds
1 granted, the bankruptey proceedings Ifacceptable The court makes a bankruptey
stop. Fred's afars re in the hands of to creditors order and a trustes in
en insolvency practiioner bankuptcy s ppointed
Ifthe creditors accept the deal, Order annulled
Fred does not become bankiupt
Fred Fred's Frod Fred's Fredwilbe  IfFredisa
submitsa creditors haveto  crediors  trusteewil  automaticaly culpable bankrupt,
mayappoint  submitto  sendproof pay credltors disc the barkn
ofaffirs o acommittee apublic btto insofaras afteroneyear festictions may
fustee foworkwith  emination  Fred's  Fred'sassels asabanknupt  Continue under
thetusiee  ofhisafiars trustee allow (orbefors) @ BROOr BRU

Figure 5.1 The personal insolvency of Fred Smith: an outline of the main Insolvency Act 1986 procedures

The ordinary partnership i given to some other Act,

In addition, the 1890 Act codified the case law on
partnership which there had been up to 1890, Some of

than the 1890 Act. We use
them because the 1890 Act was based upon them and
they are, therefore, examples of what the Act was trying
10 achieve and presumably has achieved. The cases afer
1890 are interpretations of the words used in the Act
following its being passed by Parliament.

“The legal environment of the ordinary partnership is
‘much more complex than that of the sole trader and the
two environments have little in common except that in
“The Partnership Act 1890 sets out the basic rules which  both cases the corporate structure is not used. There are
apply to this type of business organisation. All section  similar restrictions on the choice of name, but since

118

Having considered the legal positon of sole traders, we

par
ship. The provisions reating to limited and limited lsbil-
ity partnerships wil be considered later in this chapter.

Definition and nature of
a partnership

Learning objectives

Located at the start of each chapter the
Learning objectives highlight the key
points you should understand following
your reading of the chapter

Case Summaries

Summaries and commentary of selected

cases throughout highlig

ht the key facts,

legal principle, and context underlying

important cases

Part 2 Business organisations

‘methods that allow some deferment of payment of
tax. These matters are beyond the scope of this book and
are not considered further.

Capital gains tax

Sofaras business'is concerned, the taxation implications
of this tax are likely 10 arise in a situation outside the
scope of this book, . business transfers. If we assume
that a sole trader or a partnership i to transfer the busi-
ness and its assets to a limited company with the sole
trader or partners becoming the major shareholders in
the new company. then in so far as certain of the assets
may have been purchased some years ago, e.g.land and
buildings, and are now valued at a higher price than
when purchased, a charge to capital gains tax may arise
on the transfer. There are somewhat complicated pro-
visions called tapering under which account is taken of
the fact that some of the gain may be merely inflation
and this element is deducted from the gain.

Crimes relevant to business

Ofthe considerable number of riminal offences,students
of business law may find it useful to have knowledge of
the following areas:

Theft

The Theii Act 1968 appliesand s 1(1) of that Act provides:
A person s guilty of theft f he dishonestly appropriates
property belonging to another with the intention of
permanently depriving the other of t.”

Actus reus

‘The prohibited act in theft is an act of appropriation of
property in a situation where that property belongs to
another. Appropriation oceurs when a person other than
the owner assumes the rights of that owner over the

Partial assumption of rights

It is not necessary to assume ll of the rights of the

Qers it is enough if one or more of those rights is
d, as the following cases show.

R v Morris (1984) m

Moristook some ftems from the shelves of a supermarket
and replaced the correct labels with ofhers showing
lower price. He went through the checkout paying the
lower prce.

Anderton v Burnside (1983) m

“The defendant took a label off a joint of meat and put it
‘ona more expensive piece of meat. This was discovered
before he reached the checkout.

Comment. In both cases the House of Lords held that
theft had been comitted. The defendants had assumed
rights in the owner's abels and this was adverse nter-
ference. Furthermore, since the offence was commitied
when the appropriation took place, t was irelevant that
Bumside had not eft the store. There is no appropriation
after a contract of sale has been made because the
property in the goods will normally have passed to the
buyer and the goods will not ‘belong to another’.

A person who buys property in good faith only to
find out later that it was stolen is not gy of theft if
he or she assumes ights in the property which he or
she believed they had acquired under the transaction
(530).

Authorised appropriation

Ifthe appropriation is authorised, then theftis not com-
mitted, as the following case illustrates:

Eddy v Niman (1981) m

property (s 3(1) of
rights is when the property is aken away but destruction
of property is also included since this is in infringement
of the owner'srights. In addition, a later assumption of
rights, as where property is kept after it should have
been returned, can also amount to theft. Some sort of
conduct i required so that a mere intention to own is
nough.

%

The a supen every inen-
ton of stealing. Accorcingly, he put some goods in

‘authorised him to do, Le. put goods in the baskat prior
0 going to the checkou.

™~ Figures and diagrams

lllustrative figures and diagrams can be
found throughout chapters as visual aids,
strengthening your understanding of
complex legal processes and areas in
Business Law




Realia
Documents are reproduced throughout
to give you a sense of how the law looks
and feels in practice, offering you real
examples encountered in the business
world

Chapter 7 Forming business contracts

Example

A agrees to buy B's car for £3,000, with the purchase
price to be paid to C. B owes A money under a com-

a d B for the benefit of C, B can
sue on behalf of C.

Protection against double liability (s 5)

term in the contract for the sale of the car that allows
A0 raise in any claim brought by C any matter which
would have given A a defence or sel-off in a claim

recovered damages from the promisor in respect of
third party’s loss, in a claim against the 7 the
g oty | >

brought by B. Sof C brought a o

price, y B R
3 The promisor will lso have available to i e Exceptions (s 6)
orset-of,

tract, but which is T the third party (s 34)).

operation of the Act. Third parties acquire no rights of

Example 1
A enters into a contract with B whereby A wil pay C
£1,000.C already owes A £400. A has a set-offto @ ciaim
by G and need only pay £600.

Example 2
G induces A to enter into a contract with B by misrep-
tati

= contracts on a bill o exchange, promissory note or
other negotiable instruments;

= contracts under s 33 of the Companies Act 2006, by
which a company's constitution i deemed to consttute
a contract between the company and its members;

= contracts of employment: without this provision,
employees taking lawful industrial action would be
at risk of being sued for breach of their contracts of

A may have a defence (or a counterciaim for damages)
if sued by C, which would not have been available f the.
action had been brought by B.

ny enploye
= contracts for the carriage of goods by
hird partes will be able to take sdvantage of any

4 The contracting parties may include an express provi-
sion to the effect that the promisor cannot raise any.
defences,set-offsor counterclaims that would have been
available to the promisor had the third party been party.
1o the contract (s 3(5)).

in such contracts.
‘The application of the Act to exemption clauses wil be
discussed in more detailin Chapter §

Supplementary provisions (s 7)
The section e thatany existin rights o st

Example

Tralso prevents a hird party from uwoklng s z(z) of

t decler, for his
davgfer G's bithday: G i xpressly give he e it
to enforce delivery of the painting. B

Coniduranlo amountof oy for Shr woke o a1

Terms Act 1977
of an exemption clause which purports o exclude or limit
liabliy for negligently caused loss and damage (other than
death or personal injury). The Unfair Contract Terms

as purchased. B s in more detailin Chapter 8
the contractis unaffected and so A and B agree that A °
Gannot raise against C any defences or set-offs which
e e
Enforcement bylhu promisee (s 4)
fora bind-

s under the Act are in additon o any rlghts that the
promisee has to enforce the contract, This means that in

ing contract: agreement and consideration. The law
demands, in addition, that the parties intended to enter

235
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Duzation

objects

Firm nane

Location
of
practice
Bankers.

and.
application
partnership
monsy

. A
yeass neverticicss L is the incen

. The death, retirement, expulsion or

. () The bankers of the fim shall be the

AN ACRESMENT made this #h day of June tuo thousand

and Seven betueen John Jones

ot Bleak House, Barchesier; Chariered Accountant

and Jane James

ot 12 Acacia Avene, Barchesier, Chartered Accountant

and Willan Piti

ot 55 Low Terace, Barchesier; Charlered Accountani
CLARED AS FOLLOWS:

17 1S HERERY
- e ..u\ inhn Fones, e James and Willam P

i cenain patinacs in the business of Chartarsd Acco
m & torn of fue yoars Trom the date of this deed L ey shall 8o Long

Comment The per

though the partnership constituted by this Deed is for a period of five
iwention of the parties hereto to continue
i pactnazanip Fron e year pariod to e year pecioa subject only to the
incldence of death or retirenen
Comment be
o

five years.
Inany case, of course,
mmumwm—m\nmnmmwm

ofic-sharing partner into the
partnership is being contemplat

Comment

for example, does

: W
dissolution under s 33(1) on the death of a partner.

. The partners shall practise in partnership under the firm name of Jones,

James, Pl & Co.

. The business of the partnership shall be carried on at

100k Bulings Burohcser
et ather place or places as the partners may from tine to tine
declae.

Barchester sank ple o such other
Eankers og the'partaers Shail agree upon both for the meceys of clients fox
Eine: el i theosg 5812 the Gat Eoncanio! and fock oal moneys o the
P
{14), M1 parnersnip money shall be psid to the bankers of the partnership
o it of the partnership and the partners shall
requlations as they may fron i 300 % for openins, up.mm; o
closing che bank accounts of the N
for current

__— Examples

operates in the real world

Practical examples in each chapter
illustrate the outcomes to possible
scenarios, demonstrating how the law
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Part 3 Business transactions
Even where a consumer pursues a claim and obtains a
judgment, it may be more difficult o then enforce it and.
get payment. A further problem is that an appeal can be

Self-test questions/activi

How would you define a consumer for the
purposes of framing protective legislation?

made against the judge’s decision only on very I
grounds. Moreover, if a consumer appeals,

sful, he or she may have to pay

incorrect. She reports the matter to the local

trading standards department.

(@) Discuss the criminal iablty of David and
ColLid.

could you give for providing
special protection for consumers?

3 What contribution has the EC made to the law of
‘consumer protection?

4 If you had a consumer problem, where couid you
90 to obain advice and assistance? How, if at all,
‘would you ustify the use of the criminal law to
control

(b) What defences may be available to David and
Newtown Motor Co Ltd f they are prosecuted?

(€) What advice would you give Newtown Motor
Co Ltd to help it avoid prosecution n the
future?

10 Skaters Ltd, a manufacturer of skateboards,
supplies several hundred skateboards to retailers

5 What are the advantages and disadvantages of
imposing strict iabilty for criminal offences in the.
field of consumer protection?

6 How have the Package Travel etc. Regulations
1992 improved the rights of consumers in relation
to package holidays?

7 What matters shouid you consider before deciding
tosue a trader?

8 What are the advantages and disadvantages of
arbitration as a mechanism for resolving consumer
complaints?

David s the author of a guide to Britsh cafés and
snack bars. During the course of a year he travels.
considerable distances n his car pursuing his
researches and consequenty he changes his car
reguiarly every 12 months. Afte three months'

in prepar
Christmas market. It soon becomes apparent that
the design of the skateboard Is defective. Several
chidren are injured attempting to execute
180-degree tums when the back pair of wheals
shear off from their mountings on the skateboard.
Desplte these problems, Skaters Ltd continues to
supply the skateboard to retailers and takes no
steps to warn the public

tion may be taken to protect the public
from the potential dangers of the skateboard?

11 Margaret visits her local butcher, Chops Ltd, and
buys 1 kg of Chops Ltd's own sausages, a pork
pie bought in by Chops Ltd from a local pie
manufacturer and 500 g of extra-lean minced bee,
which s 25 per cent more expensive than ordinary.
minced beef. When Margaret and her family eat
the food over the next few days they discover a
plece of glass in one of the sausages, penicilin
mould growing on the crust of the pork pie, and
that thera appears to be an excessive amount of

develops

‘odometer which necessitates ts replacement.
When David trades the car in at the end of the
year, he forgats to tell Newtown Motor Co Ltd that
the car has done 10,000 more miles than appear
o the odometer. Newtown Motor o Ltd sells the.
ar to June, who discovers a few weeks later that
the mileage displayed on the odometer is

fatin

(a) Discuss the criminal iabilty of Chops Ltd and
the local pie manufacturer

(b) What defences may be available to Chops Ltd
‘and the pie manufacturer i they are prosecuted?

(e) Advise Margaret about any civil action she may
be able to bring against Chops Ltd and/or the
pie manufacturer.

|

Part 2 Business organisations

2 Proposals to avoid the unnecessary discontinuance of
business caused by the dissolution of the firm under the
1890 Act default rules when one person ceases to be a
partner

3 Proposals to provide a more efiicient and cheaper
‘mechanism for the dissolution of a solvent partnership.

The first of these reforms, concerning registration of
limited partnerships, were introduced by the Legislative
Reform (Limited Partnerships) Order 2009 (51 2009/1940),
which can be seen earlier under “Ordinary limited part-
nerships'. See page 140 D.

Other reform proposals

‘The following suggestions for reform are, according to
the Commission, intended to clarify some of the uncer-
tainties in the 1890 Act, to update provisions which are
outdated or spent, and to propose adaptations of exist

ing provisions if in the event consultees support the
separate and continuing legal personlity of the firm.

1 Partnership and agency. With the concept of legal
entity the partners would be agents of the firm but not
of each other.

2 Ownership of property. With separate personality
the firm would be able to hold property in its own name,
It would not be necessary, as now, to use the device of

3 Partners’ liability for the obligations of the firm.
As a result of separate personality, the firm would be
primarily liabl.

A partner’s labilty would be subsidiary but unlimited.
Creditors would normally need to get ajudgment against
the firm before enforcing the claim against the assets of
the firm or the partners. The liabilty of partners would
be joint and several for the debts and obligations of the

4 Partners’ duties. Partners have a duty 10 act in good
fith in equity already. The Commission proposes to
include the duty in a reformed statute and possibly also
a duty of skill and care in negligence.

There is a suggestion that partners be relieved of the
duty of good faith when, on the break-up of a firm, they
are competing for it client base, provided that they act
honestly and reasonably
5 Litigation. A partnership with a separate legal per-

sonality would be sued in its own name and the partners
could be sued in the same actin.

6 Information about the firm, including former partners
who may have subsidiary labilty at the time of a claim,
would be available if the partnership was registered. If
this is not s0, the Commission proposes an extension to
the Business Names Act 1985 requiring display of such
information by the firm administratively.

the trust. Also, the irm uld have
an insurable interest in partnership property.

Currently
floating chargs over the firm's asets. S also p 84 O

xiv

Self-test questions and activities
Located at the end of each chapter,
self-test questions allow you to test

your understanding of topics following
your reading. Answers will be available at

www.mylawchamber.co.uk

Specimen examination questions
Located at the end of each chapter,
specimen examination questions
provide useful examples of the sort of
questions you could be faced with in
your exams, and can be used to assist
you in your exam preparation

Chapter 14 Consumer protection

Specimen examination questions

1 Outiine the powers availabie to protect consumers.

2 Vera runs a small bed and breakfast establishment
in the ferry port of Heysham. At the end of another
wet summer season she places the following

Discuss the criminal liabilty of Vera, bearing in
mind any defences that may be available to her.

3 Your riends have just returned from a holiday in
Spain complaining bitterly about a catalogus of

advert in several south
Small friendly family hotel, 's th

4, namely:
20 friends received

from Blackpool’s famous beaches, jacuzzi and
swimming pool available. Winter Weskend Breaks;
Dinner, Bed and Breakfast £30 per person per
night!

Latisha, who lives in Bournemouth, books a room
for a Saturday night in February. The weekend
proves o be a great disappointment. She finds that
Heysham is an hour's drive away from Blackpool.
“The jacuzzi and sauna are stlluinder construction
and the swimming pool referred t0 s the municipal
pool located half a mile away from Vera's B & B.
Latisha is charged £40 for her night's stay. When
she complains, she is informed by Vera that the
advertised rate apples oniy to stays of more than
two nights where two people share a room. On her
return home, Latisha complains to the local trading
standards department

Website references

a telephone callfrom the tour operator to say.
that the hotel was overbooked and it would b
necessary to transfer surplus holidaymakers to
another hotel in a diferent, less attractive resort;

= the flight to Spain was delayed by 18 hours.
because of industrial action by Briish air traffic
controlers;

= the hotel to which your frisnds were transferred
had a lower star ating than the hotel orginally
booked; it was further away from the sea and
there was no swimming pool;

= the free excursions advertised i the brochure
were not available.

One of your fiends paid by credt card. The others

paid by cheque.

‘Adise your fiends of any rights they may have and
against whom they may be able to exercise them.

onhtm

Thisis the websit.

“The website of the European Cor
Health and Consumer Protection.

ttp:/Awew which.co.uk This part of the Which? site

work oflocal
consumer groups.

hitpi//wuew.direct gov.uk/en/MoneyTaxandBenefits/

. including
some real-fe ‘case studies'

oft.gov.uk The OFT website provides
‘quidance on s responsibifies under the EA 2002,

DG_195812 This government ste provides information
about the small claims track,
itp://vvuw. borr. gov.uk/whatwedo/consumrs/

This archived website

legistation undier Part 8,

ttp://wuw.consumerfocus.org.uk Consumer Focus s
the champion for consumer nterests in England, Wales
and Scotiand and for post in Norther Irean. It was
proviously known as the National Consumer Counci.

provides information on the implementation of the Unfair
Commercial Practices Directive 2005 by the Consumer
Protection from Unfalr Trading Reguiations 2008.

Website references
Annotated web references can be
found at the end of each chapter,
directing you to useful and
relevant resources on the web

Chapter cross-references

Clear in-text cross-references come in

handy to help you identify where to

discover more information on key topics



Preface

This book is designed for students studying Business
Law at a variety of levels as part of a more general
Business Studies course.

We have assumed that the reader has no previous
knowledge of English law; our starting point is basic
principles and, when specialist legal terms are used, we
have given clear ‘jargon free’ explanations. The book is
designed to give the reader an understanding of the
changing legal framework within which modern busi-
ness organisations must operate. The emphasis is on law
in its business context. Thus a range of business documents
has been included, enabling the reader to relate the prin-
ciples of business law to the real world of business.

In this connection our thanks go to the Consumer
Credit Trade Association, the Road Haulage Association
and HMSO for giving us their kind permission to repro-
duce certain of these documents. The reader should
appreciate that the versions of these documents and
forms appearing in our text are reduced in size, and also
that copyright in them must be respected. This extends
also to any alterations or variations in them without the
authorisation of the owner of the copyright.

The teaching and learning strategies for higher level
courses stress the development of a variety of learning
activities, with students increasingly taking greater
responsibility for their own learning. At the end of each
chapter we have provided a selection of self-test questions
and activities related specifically to the material introduced
in that chapter and a number of specimen examination
questions. Students and lecturers may also register for
access to MyLawChamber at www.mylawchamber.
co.uk which features regular updates on new legislative
and case developments and outline answers to selected
self-test questions in the book, as well as the Pearson
eText version of the book and powerful learning tools
Case Navigator and Virtual Lawyer. Lecturers who adopt
the book can also access masters of diagrams in the
book and outline answers to the specimen examination
questions.

The rate of legal change has continued apace since
the last edition. The text has been thoroughly updated to
incorporate changes in business law and in response to
feedback from practitioners, especially the following:

m European Union Act 2011

m Parliamentary Voting System and Constituencies Act
2011

m Fixed Term Parliaments Act 2011

m Renumbering Treaty Article references to incor-
porate the Consolidated Version of the Treaty on
European Union and the Treaty on the Functioning
of the Union

m Proposals for reform of business law including
aspects of the Unfair Terms in Consumer Contracts
Regulations, competition law, consumer rights and
defamation

m Equality Act 2010

m Changes in financial regulation that may affect
companies.

We have used the terminology introduced by Lord
Woolf’s civil justice reforms throughout the text. For
example, we have used the term ‘claimant’ for all cases
to describe the person with a complaint, even though
the person was described as ‘plaintiff” before the changes
in civil procedure on 26 April 1999.

We wish to thank Mary Keenan for her continued
support for Business Law. Sarah Riches extends her
thanks to Ciaran and Brian McCaughey. Vida Allen
would like to express sincere thanks to her family and
Fiona Tolmie.

Our thanks go to those who were closely involved with
this edition, in particular Christine Statham, Gabriella
Playford, Philippa Fiszzon and other members of staff at
Pearson Education. Our thanks also go to those who set,
printed and bound the book. For errors and omissions
we are, of course, solely responsible.

Sarah Riches
Vida Allen

XV



s —

- Legal study skills

Business Law is designed to provide a clear, easy to
understand text for those who are new to the study of law
or who may be studying law as part of a more general
business course. We recognise that embarking on legal
study for the first time may be a frightening prospect, but
if you read this section before starting your studies you
may find things a little easier. We have five useful study
skills tips for success in law. Some of the tips covered in
this section relate specifically to the study of law, but others
can be applied to a range of subjects. We can’t guarantee
success if you follow the tips - that’s largely up to the
amount of effort you put into your studies — but we believe
that if you adopt a few of our suggestions you will find
studying law easier and possibly even enjoyable.

Study skills tips

1 Find out what is on the syllabus for your business
law module or unit. A syllabus is a statement about a
course of study. It usually includes an outline of the topics
to be covered in the course, the learning objectives, the
methods of assessment and an indicative reading list.
Business law is a general title for a wide range of modules
and units which cover the law relating to business. We have
tried to cover many of the topics covered in ‘Business
Law’ courses in our textbook but there are some topics
which we cover in outline only (e.g. some torts such as
defamation) or do not cover at all (e.g. the law of inter-
national trade). Our focus is on the introductory aspects
of English law and the English legal system; the law
relating to business organisations, namely sole traders,
partnerships and companies; legal aspects of business
transactions, covering contract, tort, sale and supply of
goods and consumer law; the law relating to business
resources, including an outline of the law governing the
use of business property and employment law.

At the start of each chapter we have set out the learn-
ing objectives of that chapter. A learning objective is
a statement of what you should understand when you
have completed the chapter. You may find it useful to
match the learning objectives of each chapter against the
syllabus for your business law course. This will help you
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to identify and concentrate your efforts on the sections
of Business Law which are directly relevant to your
course of study.

2 Make the most of the contact time with your tutor.
The learning time for a module or unit can be divided up
into time where you have direct scheduled contact with
a tutor, either in the form of lectures, seminars or tutor-
ials, and independent study time, which can be used to
prepare for classes, read more widely on a topic, com-
plete assessments or prepare for exams. Although the
balance between tutor-led and independent study may
vary considerably depending on the level and method of
delivery, it is important to understand that both kinds of
learning are crucial for success.

Let’s explore these different learning methods in
more detail.

(a) Tutor-led learning: formal contact time with your
tutor will probably be divided up into:

m Lectures: in which your tutor takes the lead in intro-
ducing a topic, outlining the main legal principles
and their source, e.g. legislation, case law. You will be
expected to take notes of what your tutor says and
you should try to develop a system of abbreviating
key words and phrases to save you time, e.g. cl for
‘claimant’ or def for ‘defendant’.

Seminars: although still tutor-led, you are expected to
play a much more active role in proceedings. They are
designed to increase your understanding of a topic
by setting you tasks or questions which you must
research in advance. The seminar may take the form of
a group discussion led by your tutor on pre-prepared
questions or you may be asked to present a topic and
lead the resulting discussion. You will get the most
out of this kind of learning if you prepare the topic
thoroughly by reading over your lecture notes,
reviewing the relevant chapter of your textbook and
researching primary and secondary sources of infor-
mation. (A primary source of information is an Act of
Parliament or a decided case; a secondary source of
information is a textbook or journal articles.)



m Tutorials: you may get an opportunity for a one-to-
one discussion with your tutor, either to discuss your
general progress or perhaps to get feedback on
assessed work. Make the most of any tutorial sessions
offered, particularly if you are having difficulty under-
standing any aspects of a topic. Your tutor may be
able to explain the concept or principle in a different
way or may be able to direct you to other texts or
sources of information.

(b) Independent study time: your tutor should advise
you about the amount of time you need to spend outside
class time for personal study. This time can be used for
preparing for:

m lectures, by reading in advance the chapter in your
textbook or other materials provided by your tutor on
the topic in question;

m seminars, by reading about the topic in more depth or
exploring related topics, or by preparing answers to
problem questions;

m assessment, by researching primary and secondary
sources of information, to help you develop your
answer for an assignment, or by revising topics for
examinations.

It is better to set aside a regular amount of time each
week for personal study rather than trying to make up
for lost time just before an assessment.

3 Prepare for assessment. Assessment of business law
modules or units may either be in the form of in-course
assignments or examinations. Whatever the method of
assessment, there are some simple rules to remember.

m In the case of assessment by examination, get hold of
copies of past papers to give you an idea of the format
of the examination and the type of questions you will
face. Check with your tutor that the past papers are
a reasonable guide to the kind of examination that
you will sit. Find out whether the examiners have
published reports on the previous papers. ILEX,
for example, publishes answers to their exams and
examiners’ reports. Using the past papers, practise
answering questions under exam conditions.

m If you are sitting an exam, check in advance what
materials you can bring into the exam room. You may
be able to bring, for example, a copy of a statute book
into the exam room. If this is the case it is best to get
hold of a copy in good time and become familiar with
the content.

Legal study skills

m Read the instructions very carefully. If in an exam you
are asked to answer three questions including one from
Section A and one from Section B, and you answer
four questions from Section A, you will only receive
marks for two of your answers. Similarly, if an assign-
ment brief asks you to write no more than 2,000 words,
and you submit a ‘brilliant’ answer but in 4,000 words,
you should not be surprised if you are penalised. If
you are asked to write a report or draft a letter, then it
is likely that there will be marks allocated for setting
your answer out in the requested format.

m Work out how much time you have to complete the
assessment. If you are given a number of weeks to
complete an in-course assessment, don’t wait until
the last minute to start work on your submission. You
will need to do some background research and time
to absorb the information and understand how to
apply it to the assignment brief. You may need to
work on several drafts of your answer before you
hand it in. In an exam, you should work out how
much time you can afford to spend on each question
and leave some time at the end to read through your
answer. Try to stick to the time you’ve allocated your-
self otherwise you may find you've run out of time
and cannot do justice to each of the questions.

m Read the question slowly and carefully. Identify the
key elements of the question and make brief notes
on what you know about the topic, e.g. main prin-
ciples of law, legislation and cases. Prepare a plan for
answering the question, marshalling your notes in
alogical order. You should include an introduction, a
paragraph for each main issue you intend to discuss,
and finish with a conclusion.

m Find out the criteria by which you will be assessed. In
other words, do you know what the person marking
your work is looking for? Although it is difficult to
generalise, the following criteria are likely to be
included:

- Identification of the main issues or problems raised
by the question/task.

- Description of the main principles of law which
apply to the issue or problem, including the defini-
tion of key concepts.

- Authority for the legal principles, e.g. legislation,
case law, delegated legislation. (You should not
recite the facts of the cases you are using as author-
ity, unless the facts are directly relevant to the issue
or problem you are analysing. The marker is more
interested in your understanding of the legal
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Legal study skills

principles established by the case you have cited
than your knowledge of the facts.)

- Analysis of the issue or the problem. This is your
opportunity to show off the results of your research
to demonstrate that you have acquired a thorough
understanding of the topic. But make sure you do
not stray off the point of the question.

- Application of the legal principles to the problem
or issue, so as to reach a conclusion or recommen-
dation. It is more important to explain to the person
marking your work how you arrived at your con-
clusion rather than the conclusion itself.

m Ensure you understand the academic rules and
conventions which apply in particular to in-course
assessments. You should always include a biblio-
graphy which records all the sources of information
you used to complete your assignment. It is also good
practice to list separately the Acts of Parliament,
statutory instruments and cases you have referred to
in your answer. The main body of your answer should
include clear references to and acknowledgements of
the sources of information you have used. There are
two main systems of referencing: the numeric (or
footnote system) and the Harvard (or author/date)
system. You should check with your tutor which sys-
tem they would prefer you to use.

m Obtain feedback from your tutor after your work
has been assessed. Your tutor may provide you with
written or oral feedback on the strengths and weak-
nesses of your work. You should make use of your
tutor’s comments to help you improve your perfor-
mance for the next assessment.

4 Make good use of the learning resources available
to you. There will be a wide range of resources to assist
your studies. They include:
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m Your tutor’s lectures and notes.

® Your recommended textbook.

m Other textbooks, either on business law, or on specific
aspects of business law such as contract or company
law.

m Journals, which may have articles on new develop-
ments in the law or an in-depth analysis of a par-
ticular issue.

m Electronic resources, e.g. legal databases such as
LexisNexis and LAWTEL, CD-ROMs and the World
Wide Web. We have included references to helpful
websites at the end of each chapter. You should be
careful to confine your searches to English law, unless
you have been specifically asked to research the inter-
national dimension of a topic.

m Your own notes on the topics covered in lectures and
seminars.

The volume of information now available especially
since the advent of the World Wide Web can seem quite
overwhelming. Seek advice from your tutor or from
your librarian about how to make best use of the
resources available for your module or unit.

5 Try to keep up to date. One of the themes of our
book is that the law is always changing. There is a con-
stant stream of legislation being enacted by Parliament
and cases being decided by the courts. You can help
keep yourself up to date by reading a quality newspaper,
most of which have (weekly) law and (daily) business
sections, and by listening to news features on the TV or
radio. At www.mylawchamber.co.uk/richesallen you
will find regular updates to the law so that you can
remain up to date with new legislation and develop-
ments in case law.



abbreviations

Case names

Every case which comes before a court is given a name,
based on the names of the parties.

1 Civil cases. An example of a case name in a civil
action would be Carlill (the claimant or plaintiff) v
Carbolic Smoke Ball Co (the defendant). The V' is an
abbreviation of ‘versus’ but if you are talking about the
case (rather than writing about it), you would say ‘Carlill
and [the] Carbolic Smoke Ball Company’ or, if it is a
well-known case, ‘Carlill’s case’. If the case is appealed,
then the name of the appellant (the person bringing the
appeal) will come first. There are some variations from
the general principle of naming civil cases. For example,
in judicial review cases the interests of the state in the
proceedings are reflected in the title, e.g. R v Secretary of
State for Employment, ex parte the Equal Opportunities
Commission. ‘R’ stands for Regina, Latin for the Queen
(or Rex if there is a King on the throne) and ‘ex parte’
means by or for one party’. In family or probate cases
the case name will usually consist of the family name:
for example, Re McArdle or In re McArdle. ‘Re’ means
‘in the matter of’. If the case involves a ship, then it is
usually known by the name of the vessel: for example,
The Moorcock.

Case names, citations and law report

2 Criminal cases. In criminal cases proceedings are
brought in the name of the Crown and this is reflected
in the name of the case: for example, R (the prosecutor)
v Brown (the accused or defendant). ‘R’ stands for
Regina, the Queen, or Rex, the King. If you were speak-
ing about the case you would refer to it as “The Crown
against Brown’ or simply ‘Brown’. Sometimes the cases
will be brought by the Law Officers (the Attorney-
General and Solicitor General) or the Director of Public
Prosecutions, and this will be reflected in the name of
the case: for example, A-G v Brown or DPP v Brown.

When you are referring to cases in your written work
you should make the case name stand out by using
underlining, bold or, as we have done in this textbook,
putting the name in bold italics.

Citations

When we have referred to cases in the main body of the
text we have just used the case name and the date of the
case. If you look at the Table of cases, you will see that in
addition to the case name we have also given you a law
report reference which will enable you to read the full
report of the case. These references are known as case
citations. The box below explains the different elements
of the citation for Lewis v Averay [1971] 3 All ER 907.

Lewis The name of the claimant or plaintiff.
v versus
Averay  The name of the defendant.

[1971]

All ER
907

The year will be enclosed in square brackets if it is necessary for finding the case. So in this example
the case is reported in the All England Law Reports for 1971. If the report series is not collected in
years but is numbered sequentially, the year is given in round brackets as additional information.

3 The volume number. Some law reports may have two or more volumes each year.

This is the abbreviation for the All England Law Reports. Other abbreviations are given below.

The page number where the report of the case starts.
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Case names, citations and law report abbreviations

The increased availability of case reports via the
Internet has led to the introduction of a neutral citation
system for England and Wales and the United Kingdom.

The formats for neutral citations are:

m Court of Appeal - year, court, division, case number:
e.g. [2006] EWCA Civ 13.

m High Court - year, court, case number, division:
e.g. [2006] EWHC 13 (Ch). A unique case number is
allocated to each case. There are no page numbers
but paragraph numbers are used instead to help the
reader locate a section of the judgment more pre-
cisely. A paragraph reference is cited as Jones v Brown
[2006] EWCA Civ 13 at [45]. The abbreviations for

neutral citation are as follows:

EWHC (Admin)
EWHC (Admlty)

UKHL House of Lords (2001-2009)

UKSC Supreme Court (from 2009)

UKPC Judicial Committee of the Privy Council
EWCA Civ Court of Appeal Civil Division

EWCA Crim Court of Appeal Criminal Division

EWHC (Ch) High Court (Chancery Division)

EWHC (Comm) High Court (Commercial Court)

EWHC (Fam) High Court (Family Division)

EWHC (QB) High Court (Queen’s Bench Division)

EWHC (Pat) High Court (Patents Court)

EWHC (TCC) High Court (Technology and Construction Court)

High Court (Administrative Court)
High Court (Admiralty Court)

Law report abbreviations

The following sets out the abbreviations used when
citing the various series of certain law reports which are

in common use, together with the periods over which
they extend:

XX

AC Law Reports, Appeal Cases 1891-(current)

ATC Annotated Tax Cases 1922-1975

All ER All England Law Reports 1936—(current)

All ER Rep All England Law Reports Reprint, 36 vols 1558-1935
App Cas Law Reports, Appeal Cases, 15 vols 1875-1890
BCLC Butterworths Company Law Cases 1983—(current)

B & CR

CLY Current Law Yearbook 1947—(current)

CMLR Common Market Law Reports 1962—(current)

Ch Law Reports Chancery Division 1891-(current)
Com Cas Commercial Cases 1895-1941

Fam Law Reports Family Division 1972—(current)

ICR

IRLB Industrial Relations Law Bulletin 1993—(current)
IRLR Industrial Relations Law Reports 1971-(current)
ITR Reports of decisions of the Industrial Tribunals 1966-(current)
KB Law Reports, King’s Bench Division 1901-1952
LGR Local Government Reports 1902—(current)

LRRP Law Reports Restrictive Practices 1957-(current)

Reports of Bankruptcy and Companies Winding-up Cases 1918-(current)

Industrial Court Reports 1972-1974; Industrial Cases Reports 1974—(current)




Case names, citations and law report abbreviations

Lloyd LR or Lloyd’s List Law Reports 1919—(current)

Lloyd’s Rep (from 1951)

NLJ New Law Journal

p Law Reports, Probate, Divorce and Admiralty Division 1891-1971
P & CR Planning and Compensation Reports 1949-(current)

PIQR Personal Injuries and Quantum Reports

QB Law Reports Queen’s Bench Division 1891-1901; 1953—(current)
STC Simon’s Tax Cases 1973—(current)

Sol Jo Solicitors’ Journal 1856-(current)
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INTRODUCTION TO LAW

1 The nature of law 3
2 Law making 12
3 Resolving disputes 46

The first part of this text is designed to provide a brief introduction to
the English legal system to equip readers with an understanding of the
legal context within which the law relating to business operates. In the
first chapter we consider what is ‘law’ and how it can be distinguished
from other kinds of rules. We look at the main ways in which law can
be classified, e.g. public and private law, civil and criminal law, and
how the common law developed after the Norman Conquest and the
emergence of equity to supplement the common law and mitigate

its harsher consequences. We conclude the chapter by outlining

the basic principles under which an individual or business may incur
liability under the criminal or civil law. In the next chapter we set out
the main sources and characteristics of English law including law
made by Parliament and under its authority (Acts of Parliament and
various forms of delegated legislation) and law made by judges in
deciding cases in the courts and setting precedents for future cases,
which is known as case law or common law. We consider the impact
of UK membership of the European Union on our legal system and
the incorporation of the European Convention on Human Rights into
English law through the enactment of the Human Rights Act 1998.
Finally, in this part of the text, we look at the sources of professional
legal advice and assistance available to individuals and businesses
and how legal disputes are settled, whether through the courts or
tribunals or the growing number of alternatives to litigation known

as ‘alternative dispute resolution’ (ADR).






Chapter 1

m the nature of law;

and equity;

law and equity;

The law affects every aspect of our lives; it governs our
conduct from the cradle to the grave and its influence
even extends from before our birth to after our death.
We live in a society which has developed a complex
body of rules to control the activities of its members.
There are laws which govern working conditions (e.g. by
laying down minimum standards of health and safety),
laws which regulate leisure pursuits (e.g. by banning
alcohol on coaches and trains travelling to football
matches), and laws which control personal relationships
(e.g. by prohibiting marriage between close relatives).

So, what is law’ and how is it different from other
kinds of rules? The law is a set of rules, enforceable by the
courts, which regulate the government of the state and
govern the relationship between the state and its citizens
and between one citizen and another. As individuals we
encounter many ‘rules’. The rules of a particular sport,
such as the off-side rule in football, or the rules of a
club, are designed to bring order to a particular activity.
Other kinds of rule may really be social conventions,
such as not speaking ill of the dead. In this case, the
‘rule’ is merely a reflection of what a community regards
to be appropriate behaviour. In neither situation would
we expect the rule to have the force of law and to be
enforced by the courts.

In this book we are concerned with one specific area
of law: the rules which affect the business world. We

The nature of law

Learning objectives
After studying this chapter you should understand the following main points:

= the ways in which the law may be classified, including the differences
between public and private law, civil and criminal law and common law

m the development of English law including the emergence of the common

m the basic principles of legal liability, such as the distinction between civil
and criminal liability.

shall consider such matters as the requirements that
must be observed to start a business venture, the rights
and duties which arise from business transactions and
the consequences of business failure. In order to under-
stand the legal implications of business activities, it is
first necessary to examine some basic features of our
English legal system. It is important to remember that
English law refers to the law as it applies to England and
Wales. Scotland and Northern Ireland have their own
distinct legal systems.

Classification of law

There are various ways in which the law may be classi-
fied; the most important are as follows:

1 Public and private law. The distinction between public
and private law is illustrated in Figure 1.1.

(a) Public law. Public law is concerned with the relation-
ship between the state and its citizens. This comprises
several specialist areas such as:

(i) Constitutional law. Constitutional law is concerned
with the workings of the British constitution. It covers
such matters as the position of the Crown, the composition

3
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LAW
PUBLIC LAW PRIVATE OR CIVIL LAW
(relationship between the state (rights and duties of individuals
and its citizens) towards each other)
Constitutional Administrative Criminal ~ Contract Tort Property Trusts Family

Figure 1.1 The distinction between public and private law

and procedures of Parliament, the functioning of central,
devolved and local government, citizenship and the civil
liberties of individual citizens.

(ii) Administrative law. There has been a dramatic
increase in the activities of government during the last
hundred years. Schemes have been introduced to help
ensure a minimum standard of living for everybody.
Government agencies are involved, for example, in the
provision of a state retirement pension, income support
and child benefit. A large number of disputes arise from
the administration of these schemes and a body of
law, administrative law, has developed to deal with the
complaints of individuals against the decisions of the
administering agency.

(iii) Criminal law. Certain kinds of wrongdoing pose
such a serious threat to the good order of society that
they are considered crimes against the whole commun-
ity. The criminal law makes such anti-social behaviour
an offence against the state and offenders are liable to
punishment. The state accepts responsibility for the
detection, prosecution and punishment of offenders.

(b) Private law. Private law is primarily concerned with
the rights and duties of individuals towards each other.
The state’s involvement in this area of law is confined to
providing a civilised method of resolving the dispute
that has arisen. Thus, the legal process is begun by the
aggrieved citizen and not by the state. Private law is also
called civil law and is often contrasted with criminal law.

2 Criminal and civil law. Legal rules are generally divided
into two categories: criminal and civil. It is important to
understand the nature of the division because there are
fundamental differences in the purpose, procedures and
terminology of each branch of law.
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(a) Criminal law. The criminal law is concerned with
forbidding certain forms of wrongful conduct and pun-
ishing those who engage in the prohibited acts. Criminal
proceedings are normally brought in the name of the
Crown and are called prosecutions. In 1985 responsibility
for the process of prosecution passed from the police to
anewly created independent Crown Prosecution Service
under the direction of the Director of Public Prosecutions
(Prosecution of Offences Act 1985). It should be noted
that prosecutions may also be undertaken by bodies,
such as the trading standards department of the local
authority, and by private individuals, e.g. a store detec-
tive prosecuting a shoplifter. In criminal cases you have
a prosecutor who prosecutes a defendant in the criminal
courts. The consequences of being found guilty are so
serious that the standard of proof is higher than in civil
cases: the allegations of criminal conduct must be
proved beyond a reasonable doubt. If the prosecution
is successful, the defendant is found guilty (convicted)
and may be punished by the courts. The Criminal Justice
Act 2003 sets out for the first time in legislation the
purposes of sentencing adult offenders, which are pun-
ishment, crime reduction, the reform and rehabilitation
of offenders, and reparation. Punishments available to
the court include imprisonment, fines, or community
orders such as an unpaid work requirement. If the
prosecution is unsuccessful, the defendant is found not
guilty (acquitted). A businessperson may find themselves
in breach of the criminal law under such enactments as
the Companies Act 2006, the Consumer Protection
from Unfair Trading Regulations 2008 and the Health
and Safety at Work etc. Act 1974.

(b) Civil law. The civil law deals with the private rights
and obligations which arise between individuals. The



purpose of the action is to remedy the wrong that has
been suffered. Enforcement of the civil law is the re-
sponsibility of the individual who has been wronged; the
state’s role is to provide the procedure and the courts
necessary to resolve the dispute. In civil proceedings
a claimant sues a defendant in the civil courts. The
claimant will be successful if he can prove his case on
the balance of probabilities, i.e. the evidence weighs
more in favour of the claimant than the defendant. If
the claimant wins his action, the defendant is said to be
liable and the court will order an appropriate remedy,
such as damages (financial compensation) or an injunction
(an order to do or not do something). If the claimant is
not successful, the defendant is found not liable. Many of
the laws affecting the businessperson are part of the civil
law, especially contract, tort and property law. The main
differences between civil and criminal law are illustrated
in Figure 1.2.
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The distinction between the criminal and civil law
does not depend on the nature of the wrongful act,
because the same act may give rise to both civil and
criminal proceedings. Consider the consequences of a
typical motor accident. Julie is crossing the road at a
zebra crossing when she is struck by a car driven by
Gordon. An ambulance takes Julie to a local hospital
where it is discovered that she has sustained a broken
leg. Meanwhile, the police have arrived at the scene of
the accident and they breathalyse Gordon. The result is
positive and Gordon is charged with a criminal offence
based on driving with excess alcohol. He appears before
the local magistrates’ court and is convicted. He is dis-
qualified from driving for 18 months and fined £400.
The fine is paid to the court: it does not go to compensate
the victim of the criminal act. However, a criminal court
now has a limited power to order an offender to pay
compensation for any ‘personal injury, loss or damage’

Concerns

Offences against the state

Disputes between private individuals

Purpose of the action

To preserve order in the
community by punishing offenders
and deterring others

To remedy the wrong which has
been suffered

The parties

A prosecutor prosecutes a defendant

Prosecutions are brought in the name
of the Crown, signified by R for Rex
(King) or Regina (Queen)

Case title: R v Smith

A claimant sues a defendant

Case title: Jones v Patel

Where the action is heard

The criminal courts, i.e. magistrates’
court or Crown Court

The civil courts, i.e. county court or
High Court

Standard and burden
of proof

The prosecutor must prove his case
beyond a reasonable doubt

The claimant must establish his case
on the balance of probabilities

alcohol, engaging in an unfair
commercial practice

Decision A defendant may be convicted if he is | A defendant may be found liable or
guilty and acquitted if he is innocent not liable
Sanctions Imprisonment, fine, community order Damages, injunction, specific
performance, rescission
Examples Murder, theft, driving with excess Contract, tort, trusts, property law

Figure 1.2 The differences between criminal and civil law
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caused to the victim of his offence (under s 130 of the
Powers of Criminal Courts (Sentencing) Act 2000). Julie
must pursue a separate civil action against Gordon to
remedy the personal wrong she has suffered. She sues
Gordon in the tort of negligence, seeking damages for
the injuries she has sustained. The case is heard in the
county court where Gordon is found liable. He is ordered
to pay £6,000 in damages. Normally, the loser in a civil
action pays the winner’s costs. So Gordon is ordered to
pay Julie’s costs in bringing the action.

3 Common law and equity. Legal rules may also be
classified according to whether they form part of the
common law or equity. The distinction between these
two systems of law is rooted in history and can only be
understood properly by examining the origins of Eng-
lish law. English legal development can be traced back
to 1066 when William of Normandy gained the crown
of England by defeating King Harold at the Battle of
Hastings. Before the arrival of the Normans in 1066 there
really was no such thing as English law. The Anglo-
Saxon legal system was based on the local community.
Each area had its own courts in which local customs
were applied. The Norman Conquest did not have an
immediate effect on English law; indeed, William prom-
ised the English that they could keep their customary
laws. The Normans were great administrators and they
soon embarked on a process of centralisation, which
created the right climate for the evolution of a uniform
system of law for the whole country.

The common law

The Norman kings ruled with the help of the most
important and powerful men in the land who formed a
body known as the Curia Regis (King’s Council). This
assembly carried out a number of functions: it acted as
a primitive legislature, performed administrative tasks
and exercised certain judicial powers. The meetings of
the Curia Regis came to be of two types: occasional
assemblies attended by the barons and more frequent
but smaller meetings of royal officials. These officials
began to specialise in certain types of work and depart-
ments were formed. This trend eventually led to the
development of courts to hear cases of a particular kind.
The courts which had emerged by the end of the 13th
century became known as the Courts of Common Law
and they sat at Westminster. The first to appear was the
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Court of Exchequer. It dealt with taxation disputes but
later extended its jurisdiction to other civil cases. The
Court of Common Pleas was the next court to be estab-
lished. It heard disputes of a civil nature between one
citizen and another. The Court of King’s Bench, the last
court to appear, became the most important of the three
courts because of its close association with the king.
Its jurisdiction included civil and criminal cases and it
developed a supervisory function over the activities of
inferior courts.

The Normans exercised central control by sending
representatives of the king from Westminster to all parts
of the country to check up on the local administration.
At first these royal commissioners performed a number
of tasks: they made records of land and wealth, collected
taxes and adjudicated in disputes brought before them.
Their judicial powers gradually became more important
than their other functions. To begin with, these com-
missioners (or justices) applied local customary law at
the hearings, but in time local customs were replaced by
a body of rules applying to the whole country.

When they had completed their travels round the
country, the justices returned to Westminster where
they discussed the customs they had encountered. By a
gradual process of sifting these customs, rejecting those
which were unreasonable and accepting those which
were not, they formed a uniform pattern of law through-
out England. Thus, by selecting certain customs and
applying them in all future similar cases, the common
law of England was created.

A civil action at common law was begun with the
issue of a writ which was purchased from the offices of
the Chancery, a department of the Curia Regis under the
control of the Chancellor. Different kinds of action were
covered by different writs. The procedural rules and type
of trial varied with the nature of the writ. It was essential
that the correct writ was chosen, otherwise the claimant
would not be allowed to proceed with his action.

Equity

Over a period of time the common law became a very
rigid system of law and in many cases it was impossible
to obtain justice from the courts. The main defects of the
common law were as follows:

m The common law failed to keep pace with the needs of
an increasingly complex society. The writ system was



slow to respond to new types of action. If a suitable
writ was not available, an injured party could not
obtain a remedy, no matter how just his claim.

m The writ system was very complicated, but trivial
mistakes could defeat a claim.

m The only remedy available in the common law courts
was an award of damages. This was not always a
suitable or adequate remedy.

m Men of wealth and power could overawe a court, and
there were complaints of bribery and intimidation of
jurors.

It became the practice of aggrieved citizens to petition
the king for assistance. As the volume of petitions
increased, the king passed them to the Curia Regis and
a committee was set up to hear the petitions. The hearings
were presided over by the Chancellor and in time peti-
tions were addressed to him alone. By the 15th century
the Chancellor had started to hear petitions on his own
and the Court of Chancery was established. The body of
rules applied by the court was called equity.

The early Chancellors were drawn from the ranks
of the clergy and their decisions reflected their ecclesias-
tical background. They examined the consciences of the
parties and then ordered what was fair and just. At first,
each Chancellor acted as he thought best. Decisions
varied from Chancellor to Chancellor and this resulted
in a great deal of uncertainty for petitioners. Eventually,
Chancellors began to follow previous decisions and a
large body of fixed rules grew up. The decisions of the
Court of Chancery were often at odds with those made
in the common law courts. This proved a source of
conflict until the start of the 17th century when James
I ruled that, in cases of conflict, equity was to prevail.
For several centuries the English legal system continued
to develop with two distinct sets of rules administered in
separate courts.

Equity is not a complete system of law. Equitable
principles were formulated to remedy specific defects in
the common law. They were designed to complement
the common law rules and not to replace them. Equity
has made an important contribution to the development
of English law, particularly in the following areas:

1 Recognition of new rights. The common law did not
recognise the concept of the trust. A trust arises where a
settlor (S) conveys property to a trustee (T) to hold on
trust for a beneficiary (B). The common law treated T as
if he were the owner of the property and B’s claims were
ignored. The Court of Chancery, however, would require
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T to act according to his conscience and administer the
trust on B’s behalf. Thus, equity recognised and enforced
the rights of a beneficiary under a trust. The Court of
Chancery also came to the aid of borrowers who had
mortgaged their property as security for a loan. If the
loan was not repaid by the agreed date, the common law
position was that the lender (mortgagee) became the
owner of the property and the borrower (mortgagor)
was still required to pay the outstanding balance. Equity
gave the mortgagor the right to pay off the loan and
recover his property even though the repayment date
had passed. This equitable principle is known as the
equity of redemption. It will be considered in more
detail in Chapter 4 ©.

2 Introduction of new remedies. The new equitable
rights were enforced by means of new equitable remed-
ies. In the field of contract law, the Court of Chancery
developed such remedies as the injunction, specific
performance, rescission and rectification which will be
examined in Chapters 7 and 9 ©. These remedies were
not available as of right like common law remedies: they
were discretionary. The Court of Chancery could refuse
to grant an equitable remedy if, for example, the claim-
ant had himself acted unfairly.

By the 19th century the administration of justice
had reached an unhappy state of affairs and was heavily
criticised. The existence of separate courts for the admin-
istration of common law and equity meant that someone
who wanted help from both the common law and equity
had to bring two separate cases in two separate courts. If
a person started an action in the wrong court, he could
not get a remedy until he brought his case to the right
court. The proceedings in the Court of Chancery had
become notorious for their length and expense. (Charles
Dickens satirised the delays of Chancery in his novel Bleak
House.) Comprehensive reform of the many deficiencies
of the English legal system was effected by several statutes
in the 19th century culminating in the Judicature Acts
1873-75. The separate common law courts and Court of
Chancery were replaced by a Supreme Court of Judicature
which comprised the Court of Appeal and High Court.
Every judge was empowered thenceforth to administer
both common law and equity in his court. Thus, a claim-
ant seeking a common law and an equitable remedy
need only pursue one action in one court. The Acts also
confirmed that, where common law and equity conflict,
equity should prevail. These reforms did not have the
effect of removing the distinction between the two sets
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Developed by circuit judges from English
customary law applying the principle of
stare decisis

Developed by Chancellors, in dealing with petitions
addressed to the king from citizens complaining about the
rigidity of the common law

Complete system of law

Complements the common law, but could not replace it

Does not recognise the existence of equity

Acknowledges the common law and tries to provide an
alternative solution

Upholds rights irrespective of the motives
or intentions of the parties

Originally, a court of conscience which ordered the
parties to do what was just and fair. These principles are
contained in equitable maxims, e.g. ‘He who seeks equity

must do equity’ and ‘Delay defeats equity’

Remedies available as of right

Discretionary remedies

Figure 1.3 Differences between the common law and equity

of rules: common law and equity are still two separate
but complementary systems of law. A judge may draw
upon both sets of rules to decide a case. See, for example,
the decision of Denning J in the High Trees Case in
Chapter 7 @.

The differences between the common law and equity
are summarised in Figure 1.3.

Some basic principles of legal
liability

Before we consider the specific areas of law governing
the activities of business organisations, we must first of
all consider the branches of law which are most likely to
affect those in business and certain basic principles of
legal liability.

It is a basic function of the law to set out the circum-
stances in which a person may be required to answer for
his actions. Legal liability describes a situation where a
person is legally responsible for a breach of an obliga-
tion imposed by the law. Such obligations may arise
from the operation of either the civil or criminal law.
The activities of business organisations are subject to a
wide range of potential liability. So, before we consider
the law governing the formation, operation and dissolu-
tion of business organisations, we must first examine in
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outline the nature and scope of legal liability for wrong-
ful acts.

Civil liability

As we have already seen, the civil law is concerned with
the rights and duties which arise between private indi-
viduals. The aim of taking legal action is to put right a
wrong which has occurred, often by means of an award
of compensation. The areas of civil liability which have
the greatest impact on businesses are liability in contract
and tort.

Contractual liability

Contractual liability arises when two or more persons
enter into a legally enforceable agreement with each other.
The law of contract is concerned with determining which
agreements are binding, the nature and extent of the
obligations freely undertaken by the parties and the legal
consequences of breaking contractual promises.

Every type of business transaction, from buying and
selling goods and services to employing staff, is governed
by the law of contract. Contractual arrangements are so
important to the conduct of business they are examined
in more detail in later chapters. (See, in particular,
Chapter 7, Forming business contracts @; Chapter 8,
The terms of business contracts @; Chapter 9, Ending
business contracts @; Chapter 10, Law of agency ©;



Chapter 11, Contracts for the supply of goods and ser-
vices @; Chapter 16, Employing labour ©.)

Tortious liability

A tort consists of the breach of a duty imposed by the
law. The law of tort seeks to compensate the victims of
certain forms of harmful conduct by an award of damages
or to prevent harm occurring by granting an injunction.
Examples of torts include negligence, nuisance, trespass,
defamation (libel and slander) and conversion. These
torts, along with others which are relevant to business,
will be studied in more detail in Chapter 12 ©.

Criminal liability

A crime is an offence against the state. The consequences
of a criminal conviction are not confined to the punish-
ment inflicted by the court. For example, if a person is
convicted of theft, his name will probably appear in the
local papers causing shame and embarrassment and he
may even lose his job. The sanctions are so severe that
the criminal law normally requires an element of moral
fault on the part of the offender. Thus, the prosecution
must establish two essential requirements: actus reus
(prohibited act) and mens rea (guilty mind). For most
criminal offences, both elements must be present to
create criminal liability. If you pick someone’s umbrella
up thinking that it is your own, you cannot be guilty of
theft, because of the absence of a guilty mind. There are,
however, some statutory offences where Parliament has
dispensed with the requirement of mens rea. Performance
of the wrongful act alone makes the offender liable.
These are known as crimes of strict liability. Selling food
for human consumption which fails to comply with
food safety requirements contrary to the Food Safety
Act 1990 is an example of an offence of strict liability.
The prosecutor is not required to show that the seller
knew that the food did not comply with food safety
requirements. He will secure a conviction by establish-
ing that the food was unsafe and that it was sold. The
seller may be able to defend himself by showing that he
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has taken all reasonable precautions and exercised due
diligence to avoid commission of the offence.

Law of property

The law of property is concerned with the rights which
may arise in relation to anything that can be owned.
Thus, property covers land, goods and intangible rights
such as debts, patents or the goodwill of a business.
The legal implications of acquiring, using and disposing
of business property will be studied in more depth in
Chapter 15 @. In order fully to understand other prin-
ciples of business law which you will encounter before
then, it is necessary to consider the relationships which
may arise between persons and property, namely, the
rights of ownership and possession.

1 Ownership. Ownership describes the greatest rights
that a person can have in relation to property. An owner
enjoys the fullest powers of use and disposal over the
property allowed by law. The owner of this book, for
example, has the right to read it, lend it to a friend,
hire it out, pledge it as security for a loan, or even tear
it into shreds. An owner does not enjoy absolute rights;
restrictions may be imposed to protect the rights of
other members of the community. The ownership of a
house does not entitle the occupants to hold frequent
wild parties to the annoyance of neighbours.

2 Possession. Possession consists of two elements:
physical control and the intention to exclude others. For
example, you have possession of the watch you are
wearing, the clothes in your wardrobe at home and your
car which is parked while you are at work. Ownership
and possession often go hand in hand, but may be
divorced. The viewer of a hired TV enjoys possession of
the set, but ownership remains with the TV rental firm.
If your house is burgled, you remain the owner of the
stolen property, but the burglar obtains (unlawful)
possession.
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Self-test questions/activities

1 What is law and why is it necessary?

2 Explain the difference between the following pairs:
(a) public law and private law;
(b) civil law and criminal law;
(c) contract and tort;
(d) common law and equity;
(e) ownership and possession.

3 Consider the following legal actions and indicate
whether civil or criminal proceedings would
result:

(a) Ann decides to divorce her husband, Barry,
after 10 years of marriage;

(b) Colin is given a parking ticket by a traffic
warden for parking on double yellow lines;

(c) Diane returns a faulty steam iron to the shop
where she bought it, but the shop manager
refuses to give her a refund;

(d) Eamonn drives at 50 mph on a stretch of road

where there is a 30 mph limit. He fails to see

Fiona, who is crossing the road. She is knocked

down and sustains severe injuries;

Graham takes a copy of Business Law from the

reference section of the library, with the intention

of returning it when he has finished his first
assignment. He finds the book so valuable that
he decides to keep it;

(f) Hazel returns to England after working abroad
for three years. While abroad, she rented her flat
to lan. She now gives him notice to quit, but he
refuses to move out.

(e

~

Specimen examination questions

1 Explain why equity developed and how it differs
from the common law.
What is the present relationship between the
two systems?

2 David, a farmer, supplies organic free range eggs on
a regular basis to the Peak Park Hotel and Country
Club. David’s hens, and the eggs they produce,
have become infected with salmonella. The hotel
uses the infected raw eggs to prepare a mayonnaise
for lan and Janet’s wedding reception. Many of the
guests are taken ill after the reception and Sybil,
Janet’s 90-year-old grandmother, dies.

Website references

http://www.kent.ac.uk/lawlinks This excellent site is
basically an annotated set of links to legal information
compiled by the Law Librarian at the University of Kent,
Sarah Carter. It is a good starting point for legal research.

http://www.legalabbrevs.cardiff.ac.uk The Cardiff index
to legal abbreviations provides a searchable database

of abbreviations of law publications, which can be
searched either from abbreviation to title or title to
abbreviation.
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(a) Identify the different types of legal
proceedings which might arise from
these facts.

(b) For each type of legal action you have
identified in (a), discuss the nature of the
legal liability and the purpose or objective
of taking legal action.

3 ‘The prosecution in a criminal case must
prove both mens rea and actus reus to establish
the defendant’s guilt, unless it is a crime of
strict liability.’
Explain and discuss.

http://www.venables.co.uk A ‘gateway’ to legal resources
in the UK and Ireland for the general browser, including
free legal advice on the Internet. There is a section of the
site especially for students: http://www.venables.co.uk/
students.htm.

http://www.infolaw.co.uk Infolaw is the oldest established
legal portal. It is an excellent starting point for anyone

looking for legal information. Lawfinder provides free access
to a wide range of legal resources, including key law sites.



